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Court of Appeals of the District of Columbia 

No. 5629. 

Johnson and Wimsatt, Inc., Appellant, 

vs. 

Luther H. Reichelderfer, Herbert B. Crosby, and John 
C. Gotwals, Commissioners of the District of Columbia, 
and the District of Columbia. 

a Supreme Court of the District of Columbia. 

District Court, No. 1989. 

In re Condemnation of Land in Squares 415 and 439 as a 
Site for a Junior High School to Replace th^ Present 
Jefferson Junior High School, in the District of Co¬ 
lumbia. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abovp-entitled 
cause, to wit: 

1 Petition. 

Filed September 6,1929. 

In the Supreme Court of the District of Columbia! Holding 

a District Court. 

District Court, No. 1989. 

In re Condemnation of Land in Squares 415 and 439 as a 
Site for a Junior High School to Replace the Present 
Jefferson Junior High School, in the District of Colum¬ 
bia. 

The petition of Proctor L. Dougherty, Sidney F. Talia¬ 
ferro, and William B. Ladue, respectfully represents: 

1—5629a 
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1. That they are the Commissioners of the District of Co- 
lumbia, and file this petition for the purpose of acquiring 
property hereinafter described as a site for a junior high 

school, to replace the present Jefferson Junior High 
2 School, in the District of Columbia, as authorized by 
the Act of Congress approved February 26, 1925, en¬ 
titled “An Act to authorize a five year building program for 
the public school system of the District of Columbia which 
shall provide school buildings adequate in size and facilities 
to make possible an efficient system of public education in 

the District of Columbia”: and as authorized bv the Act of 

* « 

Congress approved February 25, 1929, entitled “An Act 
making appropriations for the Government of the District 
of Columbia, and other activities, chargeable in whole or in 
part against the revenues of such District, for the fiscal 
year ending June 30, 1930, and for other purposes.” 

2. That by the provisions of Chapter XV of the Code of 
Law for the District of Columbia, as amended by the 
Act of Congress approved March 1, 1929, entitled “An 
Act to amend Chapter XV of the Code of Law for 
the District of Columbia, and for other purposes,” the 
Commissioners of the District of Columbia are author¬ 
ized, whenever land therein is needed for the sites for 
school-houses, tire or police stations, or for any other munic¬ 
ipal use authorized by Congress, and the same cannot be 
acquired by purchase from the owners thereof at a price 
satisfactory to the officers of the Government, authorized 
to negotiate for the same, to make application to the Su¬ 
preme Court of the District of Columbia for the ascertain¬ 
ment of the value, and the condemnation of the land for the 
purpose for which it is needed. 

3. That your petitioners have endeavored to acquire by 
purchase from the owners thereof, the land hereinafter par¬ 
ticularly described for the purpose aforesaid, but they are 
unable to purchase the same at a price satisfactory to them. 

4. That in the judgment of your petitioners, it is neces¬ 
sary to acquire the pieces or parcels of land situate in the 
District of Columbia, hereinafter particularly described, 
for the purpose of acquiring a site for a junior high school 
to replace the present Jefferson Junior High School, in the 
District of Columbia. 

5. That a map or plan showing the lands so needed and 
a map or plan showing the structures and buildings on said 
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land are filed herewith, as part hereof, marked, respectively, 
“Exhibits, D. C., Nos. 1 and 2.” 

6. That the land needed to provide for a site for a junior 
high school, to replace the present Jefferson Junior 
3 High School, in the said District, together with the 
names and residences of the owner or owners thereof, 
so far as the same can be ascertained, is particularly de¬ 
scribed as follows: 

Descriptions of Land to be Condemned for School Purposes. 

Square 415. 

All of Lot 1, containing 3,316.65 square feet. Johnson & 
Wimsatt, Inc., owners. (Residence: % R. Harrison John¬ 
son, Inc., 306 7th St., S. W.) j 

All of Lot 2, containing 3,872.41 square feet. Johnson & 
Wimsatt, Inc., owners. (Residence: See above.) 

All of Lot 3, containing 3,872.41 square feet. Johnson & 
Wimsatt, Inc., owners. (Residence: See above.) 

All of Lot 4, containing 3,316.65 square feet. Johnson & 
Wimsatt, owners. (Residence: See above.) 

All of Lot 5, containing 4,167.98 square feet. Johnson & 
Wimsatt, Inc., owners. (Residence: See above.) 

All of Lot 6, containing 4,569.32 square feet. Johnson & 
Wimsatt, Inc., owners. (Residence: See above.) 

All of Lot 7, containing 4,167.98 square feet. Johnson & 
Wimsatt, Inc., owners. (Residence: See above.) 

All of Lot 8, containing 3,316.65 square feet. Johnson & 
Wimsatt, Inc., owners. (Residence: See above.)! 

All of Lot 9, containing 3,872.41 square feet. Johnson & 
Wimsatt, Inc., owners. (Residence: See above.) 

All of Lot 10, containing 3,872.41 square feet. Johnson & 
Wimsatt, Inc., owners. (Residence: See above.) 

All of Lot 11, containing 3,316.65 square feet. Johnson & 
Wimsatt, Inc., owners. (Residence: See above.)! 

All of Lot 12, containing 4,167.98 square feet. Johnson & 
Wimsatt, Inc., owners. (Residence: See above.) 

All of Lot 13, containing 4,569.32 square feet. Johnson & 
Wimsatt, Inc., owners. (Residence: See above.) 

All of Lot 14, containing 4,167.98 square feet. Johnson & 
Wimsatt, Inc., owners. (Residence: See above.) 
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Square 439. 

Part of Original Lot 1 (one), taxed as Lot 800. Being 
all of said Lot 800, containing 1,200 square feet. (Mary T. 

Burke, owner. Residence: 623 G Street, S. W.) 

4 Part of Original Lot 2, taxed as Lot 801. Being 

all of said Lot 801, containing 1,183.99 square feet. 
(Mary T. Burke, owner. Residence: 623 G Street, S. W.) 

All of Original Lot 3 and part of Original Lot 5, taxed 
as Lot 802. Being all of said Lot 802, containing 4,259.07 
square feet. (Bessie Ann, Clarence M. and Jas. H. Spring- 
man, owners.) Residence: 635 Maryland Ave., S. W. 

All of Original Lot 4, containing 3,316.65 square feet. 
(Johnson & Wimsatt, Inc., owners. Residence: % R. 
Harrison Johnson, Inc., 306 7th St. S. W.) 

Part of Original Lot 5, taxed as Lot 803. Being all of 
said Lot 803, containing 3,781.32 square feet. (Johnson & 
Wimsatt, Inc., owners. Residence: See above.) 

All of Original Lot 6, containing 4,569.32 square feet. 
(Johnson & Wimsatt, Inc., owners. Residence: See above.) 

All of Original Lot 7, containing 4,167.98 square feet. 
(Johnson & Wimsatt, Inc., owners. Residence: See above.) 

All of Original Lot 8, containing 3,316.65 square feet. 
(Johnson & Wimsatt, Inc., owners. Residence: See above.) 

Part of Original Lot 9, taxed as Lot 804. Being all of 
said Lot 804, containing 1,028.16 square feet. (Robert 
Hurley, owner. Residence: 623 G Street, S. W.) 

Part of Original Lot 9, taxed as Lot 805. Being all of 
said Lot 805, containing 1,028.16 square feet. (John D. 
McPherson, owner. Residence: % James F. Shea, 643 La. 
Ave. N. W.) 

Part of Original Lot 9, taxed as Lot 806. Being all of 
said Lot 806, containing 1,240 square feet. (Robert Hur¬ 
ley, owner. Residence: 623 G Street, S. W.) 

Part of Original Lot 9, taxed as Lot 807. Being all of 
said Lot 807, containing 575.88 square feet. (Mary Ann 
McPherson, Tr., owner. Residence: % Jas. F. Shea, 643 
La. Ave., N. W.) 

All of Lot 15, containing 874.28 square feet. (Ellen C. 
Widmayer, owner. Residence: 2107 1st St., N. W.) 

All of Lot 16, containing 1,074.94 square feet. (Ellen C. 
Widmayer, owner. Residence: See above.) 
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All of Lot 17, containing 1,600.66 square feet. (Ellen C. 
idma} ei, owner. Residence: 2107 1st St., N. W.j) 

All of Lot 18, containing 1,072.51 square feet. ([Annie R. 
and Sarah C. Hickey, owners. Residence: 2701 Conn. Av-., 
N. W.) | 

5 All of Lot 19, containing 1,072.57 square feet. 
(Annie R. and Sarah C. Hickey, owners. Residence: 

See above.) 

All of Lot 20, containing 1,324.11 square feet. (Correne 
Cooper, owner. Residence: 807 7th St. S. W.) 

Parts of Original Lots 10 and 12, taxed as Lot $08. Be¬ 
ing all of said Lot 808, containing 1,324.11 square feet. 
(John II. and Chas. Weisenborn, owners. Residence: 034 
K St., N. E.) 

Parts of Original Lots 10 and 12, taxed as Lot 809. Be¬ 
ing all of said lot 809, containing 2,649.21 square fee:. (John 
H. and Chas. Weisenborn, owners. Residence: Seq above.) 

Parts of Original Lots 12 and 13, taxed as Lot $14. Be¬ 
ing all of said Lot 814, containing 1,321.13 square feet. 
(Carter B. Keene, owner. Residence: 813 7th St, S. W.) 

Part of Original Lot 13, taxed as Lot 815. Being all of 
said Lot 815, containing 1,328.08 square feet. (William M. 
Clark, owner. Residence: 10 B Street S. W.) 

All of Lot 21, containing 1,974.74 square feet. 'William 
T. Smith, owner. Residence: 815 7th St., S. W.) | 

All of Lot 22, containing 1,998.58 square feet. (William 
T. Smith, owner. Residence: See above.) 

Part of Original Lot 14, taxed as Lot 811. Being all of 
said Lot 811, containing 2,479.32 square feet (Robelrt Henry 
Phillips, and American Security & Trust Co., ExrL & Trs. 
Residence: c/o American Security & Trust Co., 15th & 
Pa. Ave., N. W.) 

Parts of Original Lots 1 and 2, taxed as Lot 812. Being 
all of said Lot 812, containing 2,935.07 square feet. (Robert 
Henry Phillips, and American Security & Trust Co., Exrs. 

6 Trs. Residence c/o American Security & Trust Co., 
15th & Pa. Ave., N. W.) 

Part of Original Lot 2, taxed as Lot 813. Being all of 
said Lot 813, containing 1,869.99 square feet. (Robert 
Henry Phillips & American Security & Trust Co., Exrs. & 
Trs. Residence: See above.) 


WAW. 
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Prayers. 

The premises considered, your petitioners pray: 

1. That all persons interested in the land hereinbefore 

described may be cited to appear in this Court at a 
6 time to be fixed by the Court to answer this petition 
and the prayers thereof. 

2. That the said land hereinbefore described be con¬ 
demned for a site for a junior high school, to replace the 
present Jefferson Junior High School, in the District of 
Columbia, as provided for in the Acts of Congress above 
referred to. 

3. That this Honorable Court appoint a jury of ~ve capa¬ 
ble and disinterested persons to appraise the value of the 
land to be taken for the aforesaid purpose, in accordance 
with the provisions of Chapter XV of the Code of Law for 
the District of Columbia, as amended. 

4. That such other and further orders may be made and 
proceedings may be had and taken in the premises as the 
nature of the case may require. 

PROCTOR L. DOUGHERTY, 

! SIDNEY F. TALIAFERRO, 

W. B. LADUE, 

Commissioners, District of Columbia. 

WILLIAM W. BRIDE, 

ALEX. H. BELL, Jr, 

Attorneys for Petitioners. 

District of Columbia, ss: 

Personally appears Proctor L. Dougherty, who being first 
duly sworn, according to law, deposes and says that he is 
one of the Board of Commissioners of the District of Co¬ 
lumbia; that he has read the foregoing petition of said Com¬ 
missioners, and knows the contents thereof; that the facts 
therein stated upon personal knowledge are true, and those 
stated upon information and belief, he believes to be true. 

i PROCTOR L. DOUGHERTY. 

Subscribed and sworn to before me this 5th day of Sep¬ 
tember, A. D., 1929. 

[seal.] ! ADAM A. GIEBEL, 

Notary Public , D. C. 

(Here follow plats marked pages 7 and 8.) 
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9 Report and Award of Jurors . 

Filed January 31, 1930. 

######* 

The undersigned, heretofore appointed jurors! by this 
Honorable Court to appraise the value of the respective 
interests of all persons concerned in the land and premises 
mentioned and described in the petition filed in the above 
entitled cause, respectfully show to the Court: 

That after being duly sworn by the Court for th|e proper 
performance of our duty, and after due notice to ajl parties 
interested, we examined the land and premises hereinafter 
described, and, thereafter, after due notice to all parties 
interested, we heard the testimony in Court of I the wit- 

•> . i 

nesses offered on behalf of the parties in interest; and upon 
our personal examination aforesaid, and the testimony 
aforesaid, we estimate, appraise and determine tqe value 
of the respective interests of all persons concerned in the 
land and premises aforesaid to be as follows: 

Square 415. 

All of Lot 1, containing 3,316.65 square feet, damages in 
the amount of sixtv-five hundred dollars, ($$,500.00). 

10 All of Lot 2, containing 3,872.41 square feet, dam¬ 
ages in the amount of fifty-four hundred twenty-five 

dollars, ($5,425.00). 

All of Lot 3, containing 3,872.41 square feet, damages in 
the amount of fifty-four hundred twenty-five dollars, ($5,- 
425.00). 

Square 415 (Continued). 

All of Lot 4, containing 3,316.65 square feet, damages in 
the amount of eleven thousand five hundred dollars, ($11,- 
500.00). 

All of Lot 5, containing 4,167.98 square feet, damages in 
the amount of fifty-two hundred ten dollars, ($5,210.00). 

All of Lot 6, containing 4,569.32 square feet, damages 
in the amount of fifty-seven hundred twelve dollars, 
($5,712.00). 

All of Lot 7, containing 4,167.98 square feet, dajnages in 
the amount of fifty-two hundred ten dollars, ($5,2l0.00). 
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All of Lot 8, containing* 3,316.65 square feet, damages in 
the amount of sixty-five hundred dollars, ($6,500.00). 

All of Lot 9, containing 3,872.41 square feet, damages in 
the amount of forty-eight hundred forty dollars, ($4,840.00). 

All of Lot 10, containing 3,872.41 square feet, damages in 
the amount of forty-eight hundred forty dollars, ($4,840.00). 

All of Lot 11, containing 3,316.65 square feet, damages 
in the amount of sixty-five hundred dollars, ($6,500.00). 

All of Lot 12, containing 4,167.98 square feet, damages 
in the amount of forty-five hundred eighty-five dollars, ($4,- 
585.00). 

All of Lot 13, containing 4,569.32 square feet, dam¬ 
ages in the amount of five thousand twentv-six dollars 
($5,026.00). 

Square 415 (Continued). 

All of Lot 14, containing 4,167.98 square feet, damages 
in the amount of fortv-five hundred eighty-five dollars, 
($4,585.00). 

Square 439. 

Part of Original Lot 1 (one), taxed as Lot 800, being all of 
said Lot 800, containing 1,200 square feet, damages 
11 in the amount of eight thousand dollars ($8,000.00). 

Part of Original Lot 2, taxed as Lot 801, being all 
of said Lot 801, containing 1,183.99 square feet, damages in 
the amount of forty-five hundred dollars ($4,500.00). 

All of Original Lot 3 and part of Original Lot 5, taxed 
as Lot 802, being all of said Lot 802, containing 4,259.07 
square feet, damages in the amount of sixty-two hundred 
fifty dollars ($6,250.00). 

All of Original Lot 4, containing 3,316.65 square feet, 
damages in the amount of five thousand eighty-four and 
71/100 dollars ($5,084.71). 

Part of Original Lot 5, taxed as Lot 803, being all of said 
Lot 803, containing 3,781.32 square feet, damages in the 
amount of for tv-one hundred fifty-nine and 45/100 dollars 
($4,159.45). 

All of original Lot 6, containing 4,569.32 square feet, 
damages in the amount of five thousand twenty-six and 
25/100 dollars ($5,026.25). 

All of Original Lot 7, containing 4,167.98 square feet, 
damages in the amount of forty-five hundred eighty-four 
and 78/100 dollars ($4,584.78). 



LUTHER H. REICHELDERFER ET AL. 


9 


Square 439 (Continued). 

All of Original Lot 8, containing 3,316.65 square feet, 
damages in the amount of five thousand eighth-four and 
71/100 dollars ($5,084.71). 

All of Lot 15, containing 874.28 square feet, damages in 
the amount of thirty-nine hundred dollars ($3,900.00). 

All of Lot 16, containing 1,074.94 square feet, damages 
in the amount of forty-one hundred dollars ($4,lb0.00). 

All of Lot 17, containing 1,600.66 square feet, damages in 
the amount of nine thousand dollars ($9,000.00). 

All of Lot 18, containing 1,072.51 square fee);, damages 
in the amount of fifty-five hundred dollars ($5,500.00). 

All of Lot 19, containing 1,072.57 square feet:, damages 
in the amount of fifty-five hundred dollars ($5,500.00). 

All of Lot 20, containing 1,324.11 square feet, damages in 
the amount of fifty-three hundred dollars ($5,300.00). 

Parts of Original Lots 10 and 12, taxed as Lot 808, being 
all of said Lot 808, containing 1,324.11 square feet, damages 
in the amount of forty-two hundred dollars ($4,2^0.00). 

Parts of Original Lots 10 and 12, taxed as Lot 809, being 
all of said Lot 809, containing 2,649.21 square feet, 
12 damages in the amount of eighty-four hujndred dol¬ 
lars ($8,400.00). j 

Parts of Original Lots 12 and 13, taxed as Lot 814, being 
all of said Lot 814, containing 1,321.13 square feet, damages 
in the amount of five thousand dollars ($5,000.00]. 

I 

Square 439 (Continued). 

Part of Original Lot 13, taxed as Lot 815, being all of said 
Lot 815, containing 1,328.08 square feet, damages in the 
amount of forty-seven hundred dollars ($4,700.0(|). 

All of Lot 21, containing 1,974.74 square feet, damages in 
the amount of ninety-five hundred dollars ($9,506.00). 

All of Lot 22, containing 1,998.58 square feeti damages 
in the amount of eight thousand dollars ($8,000.()0). 

Part of Original Lot 14, taxed as Lot 811, being !^.ll of said 
Lot 811, containing 2,479.32 square feet, damages in the 
amount of eleven thousand one hundred fifty-fiVe dollars 
($11,155.00). 

Parts of Original Lots 1 and 2, taxed as Lot 312, being 
all of said Lot 812, containing 2,935.07 square feet, dam¬ 
ages in the amount of thirteen thousand two hundred seven 
and 50/100 dollars ($13,207.50). 
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Part of Original Lot 2, taxed as Lot 813, being all of said 
Lot 813, containing 1,869.99 square feet, damages in the 
amount of thirty-six hundred thirty-seven and 50/100 dol¬ 
lars ($3,637.50). 

In witness whereof we have hereunto set our hands and 
seals this 30th dav of January, 1930. 

WM.S. QUINTER, [seal]. 

W. B. GIFFORD, Jr., [seal]. 

J. SANDERS, [seal]. 

CHAS. A. CARRY, [seal]. 

1 C. A. SLATER. [seal], i 

13 Final Decree Ratifying and Confirming Report and 

1 Award. 

Filed April 8, 1930. 


Upon consideration by the Court of certain objections 
and exceptions filed by Johnson & Wimsatt Inc., one of the 
property owners herein concerned, to the report and award 
heretofore returned herein, and after argument of counsel, 
it is, by the Court, this 8th day of April, 1930, ordered that 
said objections and exceptions be, and the same are hereby, 
overruled. 

And it is further ordered that the said report and award 
be, and the same is hereby, in all respects finally ratified 
and confirmed. 

And it is further adjudged, ordered and decreed, that 
upon the payment of the said several awards to the parties 
thereto entitled, or into the registry of the Court, in ac¬ 
cordance with the provisions of Section 491 n of the Code of 
Law for the District of Columbia, the several pieces or 
parcels of land mentioned and described in said report and 
award shall become and be the property of the District of 
Columbia for use as a site for a junior high school to re¬ 
place the present Jefferson Junior High School, in the Dis¬ 
trict of Columbia, for which purpose this proceeding was 
instituted. 

Bv the Court: 

ALFRED A. WHEAT, 

Justice. 
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14 To the overruling of its objections and Exceptions 
aforesaid, Johnson & Wimsatt Inc. duly excepted in 

open Court; and from the said final decree it duly noted in 
open Court its appeal to the Court of Appeals, and the 
undertaking for costs on such appeal is hereby fixed at 
$100 or a cash deposit of $50 in lieu thereof. 

ALFRED A. WHEAT, 

L Justice. 

15 Order Setting Aside Award and for Allowance of 

Costs. 

Filed May 25, 1931. 

* * # * * * ; * 

In compliance with the mandate of the Court of Appeals 
in Johnson and Wimsatt, Inc., appellant, vs. l^uther H. 
Reichelderfer, Herbert B. Crosby and John C. Gotwals, 
Commissioners of the District of Columbia, appellees, it is 
by the Court this 25 day of May, 1931, ordered: i 

That the verdict of the condemnation jury aijd the de¬ 
cree of court in so far as the same affects Squarje 415 and 
lots 4, 6, 7, 8 and 803 in Square 439 be, and the same hereby 
are set aside and the awards cancelled. 

And it is further ordered and decreed that Johnson and 
Wimsatt, Inc. recover of the District of Columbia it costs 
in the Court of Appeals on the said appeal, amounting to 
$104.25, and have execution therefor as at law. 

Bv the Court: ! 

ALFRED A. WHEAT, 

Chief Justice . 

16 Report and Award of Jurors . 

Filed November 20, 1931. 

i 

* * * * * # i * 


The undersigned, heretofore appointed jurors by this 
Honorable Court to appraise the value of the respective 
interests of all persons concerned in the land a\nd prem¬ 
ises mentioned and described in the petition filed in the 
above entitled cause, respectfully show to the Cc^urt: 
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That after being duly sworn by the Court for the proper 
performance of our duty, and after due notice to all par¬ 
ties interested, we examined the land and premises herein¬ 
after described, and, thereafter, after due notice to all par¬ 
ties interested, we heard the testimony in Court of the wit¬ 
nesses offered on behalf of the parties in interest; and upon 
our personal examination aforesaid, and the testimony 
aforesaid, we estimate, appraise and determine the value 
of the respective interests of all persons concerned in the 
land and premises aforesaid to be as follows: 


Square 415, Lots 1. .. 

. . $13,266.60 

8. . . 

. . $13,266.60 

2. .. 

. . 15,489.64 

9. . . 

. . 15,489.64 

3. .. 

. . 15,489.64 

10. . . 

. . 15,489.64 

4. . . 

. . 13,266.60 

11. . . 

. . 13,266.60 

5. . . 

. . 16,671.92 

12. . . 

. . 16,671.92 

6. . . 

. . 18,277.28 

13. . . 

. . 18,277.28 

7. . . 

. . 16,671.92 

14. . . 

. . 16,671.92 

Square 439, Lots 4. . . 

. . 13,266.60 

803... 

. . 15,125.28 

6. . . 

. . 18,277.28 

7. . . 

. . 16,671.92 



8. . . 

. . 13,266.60 


17 Total damages in the amount of Two hundred 
Ninety Four Thousand Eight hundred Seventv 

Four and 88/100 ($294,874.88). 

In witness whereof we have hereunto set our hands and 
seals this 17th day of November, 1931. 

JACKSON I. KINGMAN, [seal.] 

JOSEPH M. B. GOLDNEY, [seal.] 
WILLIAM J. HOOKER, [seal.] 

JAMES F. MEEGAN, [seal.] 

CHARLES H. KINDLE. [seal.] 

18 Order of Discontinuance and Abandonment . 

Filed December 10, 1931. 

Upon consideration of oral motion of the Commissioners 
of the District of Columbia, petitioners herein, by their 
counsel, to abandon all proceedings herein in so far as Lots 
1 to 14, both inclusive, in Square 415, and Lots 4, 803, 6, 7, 
and 8, both inclusive, in Square 439, are concerned, the 
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tinned and 
bfore men- 


said Commissioners electing not to abide by thi verdict of 
the jury filed herein, November 20, 1931, it is, by the Court, 
this 10th day of December, 1931, ordered, thal the Clerk 
of the Court enter the proceedings herein discoi 
abandoned in so far as the properties hereinb 
tioned are concerned. 

JOSEPH W. cjox, 

Justice. 

Respondent, Johnson & Wimsatt, Inc., owner of the 
properties described in the foregoing order, objected and 
excepted in open court to the foregoing order on the follow¬ 
ing several and separate grounds (1) the law ponfers no 
power of abandonment other than of the entire proceeding 
which is a unit (2) the proceeding having been finally 
executed as to a substantial part of the proposed site, there 
can be no abandonment of the proceeding (3) no ground is 
shown for not confirming the verdict of November 20, 1931, 
which should have been done, and (4) the law Confers no 
power of abandonment in any event except within a reason- 


diet. 

d in open 
the Court 


able time to be fixed in order confirming the ver 
Said Johnson & Wimsatt, Inc., further note 
Court an appeal from the aforegoing order to 
of Appeals, and the undertaking for costs on sifeh appeal 
is hereby fixed at $100 or a cash deposit of $50 in lieu 
thereof. 

JOSEPH W. COX, 

Justice. 

19 Memorandum. 

I 

I 

December 30, 1931.—$50 deposited in lieu of undertaking 
for costs on appeal. 


20 Assignment of Errors. 

Filed December 30, 1931. 

# # # # # # 1 # 

Appellant, Johnson & Wimsatt, Inc., respectfully assigns 
as error of the Court the following: 

1. In entering its order herein of December 10, 1931. 

2. In not holding that the law confers no power upon the 
Commissioners of the District of Columbia to discontinue 
or abandon a part or parts only of the proceeding. 
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3. In not holding that the acceptance by the Commission¬ 
ers of the District of Columbia of the final decree of April 
8, 1930, without any provision therein (or request for 
same) for discontinuance or abandonment exhausted the 
power of said Commissioners under the law. 

4. In not confirming the verdict of November 20, 1931, 
to which no objections or exceptions were filed. 

5. In not holding that in no event did the Commissioners 
of the District of Columbia have the power to discontinue 
or abandon in the interim between verdict and judgment, 
the law giving the right of discontinuance or abandonment 
only within a reasonable time fixed in the order or judg¬ 
ment entered upon the verdict. 

GEO. E. SULLIVAN, 

Attorney for Appellant , 
Johnson & Wimsatt, Inc . 

21 Designation of Record. 

Filed December 30, 1931. 
#*##*## 

The Clerk will please prepare a transcript of record on 
the pending appeal from the final order herein of December 
10, 1931, including the following: 

1. Petition, and Exhibits thereto, filed September 6,1929. 

2. Report and award of jurors filed January 31, 1930. 

3. Final decree of April 8, 1930, overruling the Objec¬ 
tions and Exceptions and ratifying and confirming report 
and award of jury. 

4. Order of May 25, 1931, on mandate of Court of 
Appeals. 

5. Report and award of jurors filed November 20, 1931. 

6. Order of discontinuance and abandonment of Decem¬ 
ber 10, 1931; exceptions and appeal noted by Johnson & 
Wimsatt, Inc.; undertaking fixed at $100 or cash deposit of 
$50 in lieu thereof. 

7. Memo, of cash deposit of $50 made by Johnson & Wim¬ 
satt, Inc., December 30, 1931, on its appeal from order of 
December 10, 1931. 

8. Assignment of errors by Johnson & Wimsatt, Inc., on 
its said appeal. 

9. This designation. 

GEO. E. SULLIVAN, 

Attorney for Appellant , 
Johnson & Wimsatt, Inc . 


LUTHER H. REICHELDERFER ET AL. 
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Service of copy of foregoing acknowledged this 30th dav 
of Dec. 1931. 

THOMAS F. CAMERON, 

Atty. for Petitioners. 

22 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 21, both inclusive, th be a true 
and correct transcript of the record, according 1 6 directions 
of counsel herein filed, copy of which is made pjart of this 
transcript, in cause entitled In Re Condemnation of Land in 
Squares 415 and 439, as a Site for a Junior High School to 
replace the present Jefferson Junior High School, in the 
District of Columbia, District Court No. 1989, as the same 
remains upon the files and of record in said Coijirt. 

In testimony whereof I hereunto subscribe mv name and 
affix tlie seal of said Court, at the City of Washington, in 
said District, this 8th day of March, 1932. 

[Seal Supreme Court of the District of Columbia.] 


FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5629. Johnson and Wimsatt, Inc., appellant, vs. Luther 
H. Reichelderfer, Herbert B. Crosby, and John C. Gotwals, 
Commissioners of the District of Columbia, and the Dis¬ 
trict of Columbia. Court of Appeals, District of Columbia. 
Filed Mar. 9,1932. Henry W. Hodges, Clerk. 
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No. 5629. 
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LUTHER H. REICHELDERFER, HERBERT B. 
CROSBY, AND JOHN C. GOTWALS,! COM¬ 
MISSIONERS OF THE DISTRICT OR CO¬ 
LUMBIA, APPELLEES. 


BRIEF FOR APPELLANT. 


STATEMENT. 


i 

This is an appeal from a final order of the Supreme 
Court of the District of Columbia, in a conderrination 
proceeding, allowing a voluntary discontinuance of a 
part of the proceeding after verdict and before judgment 
as to such part, and after the remainder of tRe pro¬ 
ceeding had been completely effectuated by judgment, 
taking, and razing of structures (Rec. 12-13). 

The condemnation proceeding was begun September 
6, 1929, for the taking of all the land in two contiguous 
squares in Washington, D. C., known as Squares 415 
and 439, as a site for a new Jefferson Junior High School 
(Rec. 1-6). Appellant is the owner of all the lRnd in 
said Square 415 comprising 54,566.8 square feet, ^nd of 
nearly one-third of the land in said Square 439, namely, 

3S9-J—1 I 
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Lots 4, 803, 6, 7 and 8 comprising 19,151.92 square 
feet (Rec. 3-4). The remainder of the land in said 
Square 439 comprising 31,542.36 square feet was owned 
by various other persons (Rec. 4-5), who were awarded 
8119,850 therefor (Rec. 7-10), accepted such awards 
without objection (Rec. 10), and allowed their titles to 
pass to the District of Columbia and the structures 
upon such land to be razed. The $119,850 awarded 
such other persons for said 31,542.36 square feet of 
ground in Square 439, was comprised in the same verdict 
of January 31, 1930 (Rec. 7-10), which awarded only 
$23,939.90 for the 19,151.92 square feet of ground owned 
by appellant in said Square 439, and which awarded 
only $81,858 for the 54,566.8 square feet of ground 
owned by appellant in said Square 415; making actual 
awards to such other persons of $119,850 for 31,542.36 
square feet, as compared with only $105,797.90 to this 
appellant for 73,718.72 square feet, or approximately 
two and one-half times the area. 

Appellant duly prosecuted its appeal from so much 
of decree of April 8, 1930, in the Court below’ as con¬ 
firmed the portions of said verdict of January 31, 
1930, relating to the 73,718.72 square feet of ground 
owmed by appellant. This Court reversed so much 
of said decree as was appealed from, and required the 
vacation of said verdict in so far as the land owmed by 
this appellant was concerned. Johnson & Wimsatt, 
Inc., vs. Reichelderfer, et al., No. 5275, 60 App. D. C. 
186. 

Thereafter, a new’ jury was impaneled, and a new 
trial had, in the Court below, w’ith respect to said 73,- 
71S.72 square feet of ground belonging to appellant. 
Said new’ trial being free from the errors committed by 
the Court below’ in the former trial, the verdict resulting 
from such new’ trial w’as quite different from the former 
verdict. The new’ verdict returned November 20,1931, 
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awarded for said 73,718.72 square feet of ground the 
sum of $294,874.88 (Rec. 12),—being at approxi¬ 
mately the same rate per square foot as had been awarded 
the other owners in Square 439 for their 31,542.36 
square feet for which they had been paid $119,850^ 

No objections or exceptions were filed to said vdrdict 
of November 20, 1931; but, in lieu thereof, the District 
Commissioners (appellees) made application to the 
Court on December 10, 1931 (the last day of the 20 
days allowed under Sec. 487 D. C. Code for the filing 
of objections or exceptions), for a voluntary discon¬ 
tinuance or nonsuit of the part or portion of the pro¬ 
ceeding relating to the aforesaid 73,718.72 square feet 
of ground belonging to this appellant. The Court 
below permitted such voluntary discontinuance or 
nonsuit of a part of the proceeding (Rec. 12-13),j over 
four-fold objections and exceptions of this appellant 
stated as follows: I 

“(1) the law confers no power of abandon¬ 
ment other than of the entire proceeding ^vhich 
is a unit” 

“(2) the proceeding having been finally exe¬ 
cuted as to a substantial part of the prqposed 
site there can be no abandonment of the pro¬ 
ceeding” 

“(3) no ground is shown for not confirming 
the verdict of November 20, 1931, which should 
have been done,” 

“(4) the law confers no power of abandon¬ 
ment in any event except within a reasonable 
time to be fixed in order confirming the verdict”. 
(Rec. 13.) | 

The present appeal is prosecuted from said order of 
December 10, 1931 (Rec. 12-13), allowing such dis¬ 
continuance or nonsuit of a part of the proceeding, 
after the final submission of the case as to such qart to 
the new jury which had, in due course, returned its 
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verdict on November 20, 1931, thereby subjecting this 
appellant to future harrassment and annoyance without 
the benefit or protection of the adjudication as to 
values contained in said verdict. 

ASSIGNMENT OF ERRORS. 

Appellant assigned the following errors of the Court 
below: 

1. In entering its order herein of December 10, 
1931. 

2. In not holding that the law confers no power 
upon the Commissioners of the District of Columbia to 
discontinue or abandon a part or parts only of the 
proceeding. 

3. In not holding that the acceptance by the Com¬ 
missioners of the District of Columbia of the final 
decree of April 8, 1930, without any provision therein 
(or request for same) for discontinuance or abandon¬ 
ment exhausted the power of said Commissioners under 
the law. 

4. In not confirming the verdict of November 20, 
1931, to which no objections or exceptions were filed. 

o. In not holding that in no event did the Com¬ 
missioners of the District of Columbia have the power to 
discontinue or abandon in the interim between verdict 
and judgment, the law giving the right of discontinuance 
or abandonment only within a reasonable time fixed 
in the order or judgment entered upon the verdict. 
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ARGUMENT. 

j 

I 

After Verdict, No Right of Discontinuance or Nonsuit 
Existed in Appellees, Until After Judgment and 
Then Only in Accordance with Sec. 490 D. C. 
Code Relating to Abandonment of the Whole 
Proceeding. 

It is elementary law that a plaintiffs right to voluntary 
discontinuance or nonsuit continues only up to the |time 
of the return of the jury’s verdict. 18 Corpus Juris 1153. 

Consequently, in the absence of some tenable ground 
for vitiating the verdict herein of November 20, J931, 
this appellant was entitled to have the same carried 
into a final judgment, for the protection of appellant 
against future harrassment and expense in an attempted 
re-determination of the value of its land. This lfight 
of appellant is very clearly recognized in Sec. 490 
D. C. Code, providing: 

“It shall be optional with the Commissioners 
to abide by the verdict of the jury and occupy 
the land appraised by them, or, within a reasonable 
time to be fixed by the Court in its order con¬ 
firming the verdict , to abandon the same, without 
being liable to damage therefor.” 

It will be noted from the careful use of language in this 
section that Congress undertook to confer no right to 
abandonment of a part of a condemnation proceeding, 
but only of the whole proceeding, and gave no righ|t of 
abandonment at all after verdict and before judgmjent, 
but only after judgment within a reasonable time tp be 
fixed in the judgment itself (which is called “oHer 
confirming the verdict”). 

The ruling of the Court below, in allowing the appellee 
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to go through the form of a discontinuance, nonsuit, or 
abandonment of a part only of the condemnation pro¬ 
ceeding concerned, and after the actual rendition of a 
verdict fixing the value of the land embraced in such 
part, would appear to be clearly erroneous and con¬ 
trary to established principles. The fundamental and 
controlling principles are clearly stated by this Honorable 
Court in District of Columbia vs. Cemetery, 5 App. 
D. C. 497, 523: 

“What we here mean to hold is, that the public 
authorities, in the pursuit of an avowed purpose 
to acquire certain lands by condemnation for 
the public use, may not, while persisting in the 
avowal of such purpose, withdraw from the in¬ 
quisition which they have cause to be had, dis¬ 
regard the result of that inquisition and the 
judgment of the court thereon, because they are 
dissatisfied with that result, and seek by other 
methods to procure a smaller valuation of the 
desired property.” 

In the case at bar, the proceeding has been finally con¬ 
cluded by judgment, taking and razing of structures 
as to 31,542.36i square feet of the total of 105,261.08 
square feet of! ground required for the site of the 
new Jefferson Junior High School. It is, therefore, 
both physically and legally impossible for the appellees 
to abandon the proceeding. It is also quite plain that 
there is, and can be, no real disavowal of the continuance 
of the project, but the attempt is merely to indulge in 
further efforts to obtain the fixing of a smaller valuation 
for appellant’s land which is an essential part of the 
site aforesaid. 

For the reason already appearing, it is aubmitted 
that the order appealed from should be reversed. 

Respectfully submitted, 

, GEORGE E. SULLIVAN, 

Attorney for Appellant. 
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IN THE 
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OCTOBER TERM, 1932. 


No. 5629 

— 

JOHNSON & WIMSATT, INC., Appellant, 
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LUTHER H. REICHELDERFER, HERBERT B. 
CROSBY, AND JOHN C. GOTWALS, COMMIS¬ 
SIONERS OF THE DISTRICT OF COLOMBIA, 
Appellees. 

BRIEF FOR APPELLEES 

STATEMENT OF THE CASE. 

This is an appeal from an order of the 
Court of the District of Columbia, entered 
motion of counsel for the Commissioners of ttie Dis¬ 
trict of Columbia, appellees here, directing tt(e clerk 
of the court to enter certain condemnation proceedings 
discontinued and abandoned in so far as the properties 
belonging to appellant were concerned. (Rec. pp. 12, 
13) i 


Supreme 
upon the 


1 


2 


On September 6, 1929, appellees’ predecessors in 
office filed a petition in the Supreme Court of the Dis¬ 
trict for the purpose of acquiring by condemnation 
certain lands located between H and I Streets and 
Seventh and Ninth Streets, Southwest, as a site for 
a junior high school. Among the lands sought to be 
condemned were the following belonging to appellant: 
All of square 415, and lots 4, 803, 6, 7, and 8 in square 
439. (Rec. pp. 3, 4) 

On January 31, 1930, the condemnation jury re¬ 
turned its verdict (Rec. p. 7) fixing the value of all 
the property to be taken. Appellant’s property was 
valued at $105,797.90. 

Appellant filed objections and exceptions to the ver¬ 
dict, which were overruled, and the court on April 8, 
1930, ratified and confirmed the verdict in toto. (Rec. 

p. 10) 

An appeal was take to this court, where the action 
of the trial court was reversed on the ground error 
had been committed in allowing the Assessor of the 
District of Columbia to testify as an expert witness. 
60 App. D. C. 186. In compliance with the mandate of 
this court, the verdict of the condemnation jury was 
set aside as to appellant’s property (Rec. p. 11) and 
a new trial had, which resulted in an award to appel¬ 
lant of $294,874.88 (Rec. pp. 11,12), nearly three times 
the amount of the prior award. Thereupon, appellees 
discontinued the proceeding in so far as appellant’s 
land is concerned. (Rec. pp. 12,13) From the action 
of the court in permitting this to be done, the present 
appeal is taken. 
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Argument. 

i 

The sole question raised by this appeal is the right 
of appellees to discontinue a condemnation proceed¬ 
ing in part. 

This proceeding was instituted under the provisions 
of sections 483 to 491, inclusive, of Chapter XV of 
the Code of Law for the District of Columbia, as 
amended by the Act of Congress approved Mirch 1, 
1929, 45 Stats. 1437, (New Code, Title 25, secs. 41-50, 
inclusive). The pertinent sections are sections 487, 
488, and 490 (New Code, Title 25, secs. 46, 47 apd 49). 
They read as follows: 

“Sec. 487. The said court shall hear and deter¬ 
mine any objections or exceptions that may be 
filed to any appraisement of the jury and shall 
have the power to vacate and set any appraise¬ 
ment aside, in whole or in part, when satisfied that 
it is unjust or unreasonable, in which evqnt the 
court shall order the jury commission to draw 
from the special box the names of as maily per¬ 
sons as the court may direct, and from among the 
persons so drawn the court shall thereupon ap¬ 
point a new jury of five capable and disinterested 
persons, who shall proceed as in the case |of the 
first jury: Provided , That if vacated in pirt the 
residue of the appraisement as to the lanld con¬ 
demned shall not be affected thereby: And pro¬ 
vided further , That the objections or exceptions to 
the appraisement shall be filed within twenty days 
after the return of the appraisement to the Pourt: 
And provided further , That the appraisement of 
the new jury shall be final when confirmed [by the 
court. 
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“Sec. 488. 1 If the appraisement of the jury 
should not be objected to by the parties interested, 
it shall be confirmed by the court, or, if the ap¬ 
praisement of the new jury is confirmed by the 
court, the Commissioners of said District shall 
pay the amount awarded by the jury out of the 
appropriation made therefor or deposit the same 
in the same manner as directed in section 491n 
of said Code of Law, and thereupon the land con¬ 
demned shall become and be the property of the 
District. 

“Sec. 490. It shall be optional with the commis¬ 
sioners to abide by the verdict of the jury and 
occupy the land appraised by them, or, within a 

reasonable time to be fixed bv the court in its order 

* 

confirming the verdict, to abandon the same, with¬ 
out being liable to damage therefor.’’ 

The argument of counsel for appellant proceeds 
upon the hypothesis that a condemnation proceeding 
cannot be discontinued after verdict in the absence of 
a statute conferring that right, and it is contended that 
section 490 of the Code only authorizes the Commis¬ 
sioners to abandon the proceedings in toto and not in 
part. But the correct rule, as established by this Court 
and the Supreme Court of the United States, is that, 
in the absence of a restrictive statute, a condemnation 
proceeding may be abandoned at any time before the 
property is actually taken and compensation is made 
or provided. 

In the case of Whitford v. Engel, 42 App. D. C., 452, 
this Court said: 

“It is well settled that the government of the 
United States in condemnation proceedings to ac- 
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quire lands for public use may abandon the pro¬ 
ceedings at any time up to the date of actual pay¬ 
ment. Indeed, the Act of 1890 expressly provides, 
after authorizing the payments to be made j either 
directly to the owner or by deposit in the Treasury 
to the credit of the owner, that ‘when such pay¬ 
ments are so made, or the amounts belongjing to 
persons to whom payment shall not be maiie are 
so deposited, the said lands shall be deemed to 
be condemned and taken by the United Stages for 
the public use.’ Thus, by the terms of the statute 
governing this case, the condemnation was not 
complete until payment was made on May 1, 1913. 

“But this is the established rule in this juris¬ 
diction. As announced by Mr. Justice Robb in 
District of Columbia v. Hess, 35 App. D. C. 38: 

‘A proceeding to condemn property for public use 
is not in the nature of a contract between the 
owner and the condemning party, and until the 
property is actually taken and compensation is 
made or provided, the power of the condemning 
party over the matter is not exhausted. Garrison 
v. New York, 21 Wall. 196; District of Columbia 
v. Prospect Hill Cemetery, 5 App. D. C. 612 ; Ross 
v. United States, 8 App. D. C. 32. Accordingly 
it is a rule of almost universal applicatioh that, 
in the absence of any statutory provision showing 
a legislative intent to the contrary, condemnation 
proceedings may be discontinued by the condemn¬ 
ing party at anytime before the right of thei prop¬ 
erty owner has become complete. Manion v. 
Louisville, St. L. & T. R. Co., 90 Ky. 491; Simpson 
v . Kansas City, 111 Mo. 237; O’Neill v. Hudson 
County, 41 N. J. L. 161; Nichols, Em. Don^. secs. 
337,338.’ i 

“In United States v. Oregon R. & Nav. Co., 9 
Sawv. 61, 16 Fed. 524, it was held that, in the 
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absence of a statute fixing the time within which 
a discontinuance may be had, the government, in 
the exercise of the right of eminent domain, could 
discontinue proceedings at any time before pay¬ 
ment of compensation. * * * ’ ’ 

As in the Engel case, the statute here involved 
(Code, sec. 488) provides that when the amount 
awarded is paid “the land condemned shall become and 
be the property 7 of the District.” 

Therefore, there can be no question that the Dis¬ 
trict, independent of any statute, has the right to aban¬ 
don a condemnation proceeding in its entirety. This 
being true, what reason can exist for denying the right 
to abandon in part? When the Commissioners of the 
District determined that the value of appellant’s prop¬ 
erty as fixed by the jury was greater than they were 
justified in paying for a school site, what ground has 
appellant for complaint? Title to the property re¬ 
mains in appellant, and no contract has been entered 
into for its purchase. 

A contention similar to that here advanced by coun¬ 
sel for appellant was considered by the court in In 
re Mt. Vernon Ave., Ill N. Y. Supp., 895 (affirmed 
without opinion in 193 N. Y. 658.) The statute there 
involved was similar to ours, and authorized the board 
of estimate to “discontinue any and all proceedings 
taken for opening streets * * * or parts thereof, at 
any time before title to the lands and premises to be 
thereby acquired shall have vested in the city of New 
York.” In holding the board of estimate was acting 
within its authority in discontinuing the proceeding 
in part, the court said: 
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“* * * If it liad discontinued the entire pro¬ 
ceeding-, I apprehend no question could be raised. 
The statute expressly provides for the discon¬ 
tinuance of all legal proceedings taken foif open¬ 
ing streets or parts thereof; and, independent of 
the statute, the power to discontinue the whole 
must include that of a part. 

“The situation presented upon the record illus¬ 
trates liow important it is that there should be 
lodged in the city authorities, who have to deal 
with the street system of the great city, ppwer to 
meet emergencies as they arise. The appellant’s 
property remains to him precisely as it was before 
the commencement of these proceedings. Nothing 
has been taken from him. No right to receive 
what, in effect, would be a gift from the city treas¬ 
ury, has become vested in him.” 

In the case of In re Board of Education of Detroit, 
242 Mich., 658, the Board of Education of j)etroit 
undertook to condemn a number of lots for the enlarge¬ 
ment of a school site. Compensation was fixed!by the 
jury. “Believing the expense, so fixed for taking ten 
of the lots, not justified, the board filed a discontin¬ 
uance of the proceeding against such lots.” Tlfe trial 
court refused to permit the case to be discontinued in 
part, and confirmed the verdict in its entirety. I^l hold¬ 
ing that this action constituted error, and tljat the 
Board of Education should have been permitted to 
abandon in part, the appellate Court said: 

“This enables public agencies to safeguard the 
. public interest by way of not being bound to accept 
property at a cost not warranted by public pieed.” 
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No direct adjudication on this point can be found in 
the decisions of this court. However, it has been held 
by implication that a part of the proceeding might be 
abandoned, since in the case of District of Columbia v. 
Washington Steel and Ordnance Co., 43 App. D. C. 344, 
the District was permitted to discontinue one proceed¬ 
ing after verdict and institute another to condemn less 
than the amount of land sought to be tak^n in the first. 
In that case, it appeared the Commissioners of the 
District had instituted a proceeding to condemn land 
for a public highway and for park purposes and in 
their petition included a strip of land extending 1,000 
feet beyond Giesboro Point. That proceeding resulted 
in a verdict awarding damages amounting to $51,- 
367.19, and assessing benefits in the sum of $3,045.62. 
Of the amount awarded as damages $26,508.32 was for 
the 1,000 feet beyond Giesboro Point. Thereupon, the 
Commissioners dismissed the proceedings, and filed a 
new petition by which they sought the condemnation of 
the land involved in the prior proceedings exclusive of 
the strip above referred to. A motion to dismiss the 
petition was filed, and sustained by the trial court, on 
the ground the Commissioners were concluded by the 
verdict in the former case. In holding this motion 
should have been overruled, this court said: 

“It was therefore a serious question whether, 
in the first proceeding, the Commissioners had not 
exceeded their authority when they attempted to 
condemn 1,000 feet beyond this point. Accord¬ 
ingly, when the jury awarded such a large sum 
as damages for this strip, the right to condemn 
which was at least very questionable, and ignored 
the directions of the statute by failing to assess 
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one half the total damages as benefits (Hender¬ 
son v . Macfarland, 33 App. D. C. 312; Briscoe v. 
Rudolph, 221 U. S. 547, 551), the Commissioners 
were fully within their rights in deciding to dis¬ 
continue the proceeding. No judgment having 
been entered, the discontinuance amounted merely 
to taking a nonsuit. It follows that the discon¬ 
tinuance, in good faith, of the first proceeding, was 
not a bar to the institution of the second. Kansas 
City v. Mulkey, 176 Mo. 252; Cincinnati S. R. Co. 
v. Haas, 42 Ohio St. 239; Garrison v. New York, 
21 Wall. 196. 

4 ‘The suggestion is made by counsel for appel¬ 
lees that the Commissioners after the first verdict, 
instead of discontinuing the entire proceeding, 
might have asked the court to vacate it as to the 
ground beyond Giesboro Point. To this sugges¬ 
tion counsel for the Commissioners answej that it 
was impossible to tell whether the taking of the 
1,000 foot strip on the deep-water channel was 
not responsible for the failure of the jury to 
assess greater benefits against the remaining land 
of the owner of this strip. Reading the whole 
record, we entertain no doubt as to the good faith 
of the Commissioners in discontinuing the first 
proceeding. ’ ’ 

Section 487 of the Code contemplates the severance 
of condemnation proceedings, where objections and 
exceptions to the verdict of the jury are sustained as 
to a portion of the property involved. The Act pro¬ 
vides with respect to the verdict “that if vadated in 
part the residue of the appraisement as to the land 
condemned shall not be affected thereby.’’ 

Therefore, the statute under which this proceeding 
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was brought treats the condemnation of each parcel 
of land as a separate action, and it necessarily follows 
the District may abandon as to any one or more of 
the parcels of land sought to be taken. 

The contention of counsel for appellant, if sustained, 
would lead to absurd results. Where, as in this case, 
the verdict of the jury is ratified and confirmed in part, 
and vacated in part, the District would be obligated to 
pay whatever award the new jury might make, irre¬ 
spective of whether the value of the land as fixed by 
the jury exceeds the amount which good administra¬ 
tion would dictate should be paid for land to be de¬ 
voted to a particular public use. In its former opinion 
in this case, this court called attention to “the wide¬ 
spread and growing distrust of expert witnesses in 
our courts.” If appellant’s contention is correct, a 
property owner after a verdict has been set aside as 
to his property, may make the most extravagant and 
exorbitant claims, support the same by the testimony 
of expert witnesses, and if fortunate enough to impose 
upon the jury, the District is powerless to do anything 
but pay. That the verdict in this case, nearly three 
times the amount of the former verdict, is excessive is 
indicated by appellant’s insistence that his property 
be taken at the price fixed by the jury. If it is exorbi¬ 
tant, it is plain that appellant has no vested right “to 
receive what, in effect, would be a gift from the city 
treasury. ” In re Mt. Vernon Ave., supra. On the 
other hand, if the verdict is a reasonable one, appellant 
loses nothing by the failure of the District to take the 
land. In any event the value of the land as fixed by 
the jury is greater than the Commissioners feel justi- 
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fiecl in paying for a site for a junior high schocjl. Why 
then should the Commissioners of the District be re¬ 
quired to waste the money of the taxpayers in the 
purchase of property too valuable for the contemplated 
use! I 

But counsel for appellant contends that, even con¬ 
ceding the District has the power to discontinue the 
proceedings as to the property here involved^ it can¬ 
not under section 490 of the Code, abandon the same 
before confirmation of the verdict. As appears from 
the authorities hereinbefore cited, the District, in the 
absence of a statute showing a legislative intent to the 
contrary, may abandon the proceedings at a^iy time 
before the property is actually taken and compensa¬ 
tion is made or provided. The Code does njot show 
any intent on the part of Congress to limit the right 
to abandon before confirmation of the verdict. Sec¬ 
tion 490 expressly provides that “it shall be optional 
with the Commissioners to abide by the verdict of the 
jury.” This section merely limits the time within 
which the Commissioners may abandon, without being 
“liable to damage,” to “a reasonable time to be fixed 
by the court in its order confirming the verdict.” 

The last contention of counsel for appellant is that 
there has been “no real disavowal of the continuance 
of the project, but the attempt is merely to indulge 
in further efforts to obtain the fixing of a smaller 
valuation for appellant’s land which is an Essential 
part of the site aforesaid.” (Appellant’s brief p. 6) 
There is nothing in the record to support this state¬ 
ment. But in any event, it is plain there is no way 
the District can acquire appellant’s land without its 


i 
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consent, except through condemnation proceedings. 
Should the District ever undertake to institute new 
condemnation proceedings to take the property here 
involved, that will be time enough to raise the question 
of the good faith of the Commissioners. 

The case of District of Columbia v. Prospect Hill 

Cemetery, 5 App. D. C. 497, relied upon by counsel for 

appellant is not in point. There, an Act of Congress 

directed the Commissioners of the District to acquire 

bv condemnation certain lands for the extension of a 
%> 

street, the proceedings to be had under a certain 
statute which contained no provision for the allowance 
of damages to, or the assessment of benefits against, 
the remainder of any tract of land a part of which was 
condemned. After the verdict was confirmed, Con¬ 
gress passed another Act directing the Supreme Court 
of the District to vacate its order of confirmation and 
directing the Commissioners of the District to institute 
new condemnation proceedings under a different 
statute. The Supreme Court of the District refused 
to set aside its order and an appeal was taken to this 
court. Property owners also filed a bill in equity to 
enjoin the District from instituting new proceedings. 
The injunction was granted, and an appeal taken. 
Both appeals were heard together. In discussing the 
right of the District to abandon the first proceeding, 
this court said: 

“Again: If we are asked to give effect to the 
act of Congress of August 7, 1894, as a legislative 
declaration of purpose on the part of the United 
States to decline to take the land which was pro¬ 
posed to be taken, it is not apparent how we can 


do this. No action of this court, nor indeed of 
the Supreme Court of the District of Columbia, is 
required for that purpose. There is no obligation 
on the part of the United States to take the land 
at its appraised value. The order of the court 
does not transfer the title; there are no yested 
rights affected by that order (Garrison v[ New 
York, 21 Wall. 196); the action of the eburt is 
simply intended to determine the value of the land 
as preliminary to further action by the public 
authorities. While, therefore, the United States, 
as well as all the other parties in interest, are 
bound by the final judgment of the court jin the 
determination of the matter of value, they are not 
bound to proceed to take the land; and there is 


no necessity for the communication to the 


court 


of their refusal so to do. In this view of thp case, 
we do not deem it necessary to discuss the power 
of the legislative body to direct action by the court 
such as was here directed to be taken, or fo con¬ 
sider the pertinency in this regard of the two cases 
of Railroad Co. v. Nesbit, 10 How. 395, and Garri¬ 
son v. New York , 21 Wall. 196, which have been 
cited, or of the last mentioned case, alsol in 49 
N. Y. 150.” 


However, this court did hold, and that was all it 
held, that the District could not institute a new pro¬ 
ceeding when the first proceeding was abandoned for 
that avowed purpose. On this point this court said: 

“We do not mean, of course, to be understood as 
holding that the United States or the District of 
Columbia may not withdraw from the purpose of 
appropriating the lands in question to public use, 

and that they may not at some future tim^ renew 
that purpose, and take the appropriate steps to 


1 
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carry it into effect. There is no reason whv a 
* » 

purpose once abandoned, in good faith, may not, 

under other circumstances and other conditions, 4 

be renewed. We are not called upon to determine 

here the circumstances and conditions under 

which such renewal may be had, so as to justify * 

an entirely new inquisition of damages, without 

reference to the previous adjudication. We can 

only deal with cases as they arise. What we here 

mt %/ 

mean to hold is, that the public authorities, in the 
pursuit of an avowed purpose to acquire certain 
lands by condemnation for the public use, may > 

not, while persisting in the avowal of such pur¬ 
pose, withdraw from the inquisition which they 
have caused to be had, disregard the result of that 
inquisition and the judgment of the court thereon, 
because they are dissatisfied with that result, and 
seek by other methods to procure a smaller valua¬ 
tion of the desired property.” 

It is plain, therefore, that in the case above referred 
to this court did not hold that the first proceeding 
could not be abandoned. It merely held that under the 
facts there existing, a new proceeding could not be 
brought. If there is any doubt upon this point, it is 
clarified by subsequent litigation in the same matter. 

After the decision in the earlier case, the District 
abandoned both proceedings. Thereupon, a property 
owner filed a petition for a writ of mandamus to com¬ 
pel the Commissioners to take the necessary steps to 
pay the amount i awarded in the first condemnation 
proceeding, upon the theory that the original Act of 
Congress directing the acquisition of the land was 
mandatory. The trial court entered an order directing 
the writ to issue. In holding that this was error, and 
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that the petition should have been dismissed, th^s court 
said (Ross v. Prospect Hill Cemetery, 8 App. D. C. 
32 ): 

i 

‘‘Congress undoubtedly had the right to with¬ 
draw from the proceedings for condemnation at 
any time. It had the right, after the ratification 
of the award, to take the property for the amount 
of the appraisement, or to refuse to take lit. As 
we stated in our former opinion, the adjudication 
in the condemnation proceedings simply amounted 
to this—‘that if the public authorities elected to 
take the land in question which, so far as the 
owners were concerned, they were still free to 
take or not, as they should think propel*, they 
should be entitled to do so upon the piyment 
therefor to such owners of the value which w^as 
adjudged to be their just compensation.’ The ad¬ 
judication, therefore, did not transfer the property 
to the public; and Congress was under no obliga¬ 
tion from that adjudication alone to take if. Nor 
by that adjudication were the Commissioners of 
the District of Columbia required to take it. 
Whatever obligation was upon the Commissioners 
was from the previous enactment; and if Congress 
has withdrawn that obligation the Commissioners 
are no longer bound. Under ordinary circum¬ 
stances, a mere appraisement does not bind any 
one to any subsequent action. Refusal to be bound 
by it, or to act under it need not be expressed in 
words; it may be evidenced by mere inaction.” 

i 

It does not appear from this record that th$ Com¬ 
missioners have funds available from any appropria¬ 
tion by Congress to pay to appellant the large amount 
awarded. As a matter of fact no such funds have been 
available since prior to the verdict of the jury here 
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involved. Even had the Commissioners desired to take 
this property at the price fixed, they were without 
power to do so. If, therefore, the Commissioners can¬ 
not be compelled, except by Act of Congress, to pur¬ 
chase this property, what advantage could accrue to 
appellant by the ratification of the verdict? 

It is respectfully submitted the action of the trial 
court in permitting the Commissioners to discontinue 
this"proceeding as to appellant’s property was right 
.^yuT should be affirmed. 


William W. Bride, 
Corporation Counsel, D. C., 

Vernon E. West, 
Principal Assistant 
Corporation Counsel, D. C., 

Walter L. Fowler, 
Assistant Corporation Counsel, D. C., 

Attorneys for Appellees . 



